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QUESTIONS PRESENTED 


1. Whether, in a breach of contract action, where the contract con- 


tains a clause authorizing arbitration of questions of fact, the Court 

should stay the proceedings and order arbitration, where the record 
raises no issues, and the court gives no indication as to what, if any, 
issues need to be arbitrated. 


2. Whether the arbitration clause in a contract is enforceable 
where the contract as a whole is inequitable and lacking in mutuality of 
remedy. 


3. Whether, under a contract providing that if any question) of fact 
should arise either party may demand arbitration, and that each party 
shall pay one half of the expense, the arbitrators exceeded or imper- 
fectly executed their powers by failing to make or submit findings of 
fact to the court, by making conclusions of law, and by charging|one of 
the parties with attorneys fees and the entire expense of the arbitration. 


4. Whether the court should enter summary judgment on an arbi- 
tration award in the absence of any contractual provision authorizing 
such a judgment. 


(iti) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


I. Where a Contract Authorized Arbitration of Questions 
of Fact Only, the Court Should Have Determined What 
Those Questions Were Before Referring the Case to 
Arbitration 


The Arbitration Clause Was Not Enforceable Because 
the Contract Was Lacking in Mutuality of Remedy 


The Arbitrators Exceeded the Authority Granted to 
Them Under Article XIII of the Contract 


A. Decided Questions of Law 
B. Awarded Attorneys Fees 
C. Taxed Appellant With Costs 


The Court Has No Basis Upon Which To Enter a Sum- 
mary Judgment Upon the Arbitration Award in the Ab- 
sence of Some Authority in the Contract 


CONCLUSION 


TABLE OF CASES 


Lehigh Structural Steel Co. v. Rust Engineering Co., 
61 App. D.C. 224, 59 F.2d 1038 


TREATISES 


5 Am. Jur. 2d Award and Arbitration § 58 


(tv) 


STATUTES 


9 U.S.C. § 3 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,082 


J. P. GREATHOUSE STEEL ERECTORS, INC. 
Appellant, 


BLOUNT BROTHERS CONSTRUCTION COMPANY 
Appellee. 


APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


Appellant J. P. Greathouse Steel Erectors Inc., a Virginia|Corpo- 
ration brought an action for breach of contract against appellee Blount 
Brothers Construction Company, a Delaware Corporation in the United 
States District Court for the District of Columbia in which the! amount 
in controversy exceeded Ten Thousand Dollars ($10,000.00) exclusive 
of interest and costs. (JA 1). This is an appeal from a judgment in 
favor of appellee, entered by the said court upon an arbitration award, 
(JA 24) Jurisdiction in the Trial Court was founded upon 11 D.C.C. 

§ 521. Jurisdiction in this Court is founded upon 28 U.S.C. §1 


STATEMENT OF THE CASE 


On September 21, 1961, appellee Blount Brothers Construction 
Company who was under contract with the District of Columbia to build 
certain roads, bridges and related structures, hired appellant J. P. 
Greathouse Steel Erectors Inc., to do its reinforcing steel erection. 
The contract between the parties provided in Article XIII that if any 
question of fact should arise under the contract, either party could de- 
mand an arbitration, and that if arbitration were held, each party would 
_ pay one half of the expense of such arbitration. (JA.11) The contract 
further provided in Article XV (e), that the remedies granted to appel- 
lee throughout the contract were cumulative and not in lieu of any legal 
remedy afforded by law. (JA 11) There was no mutual provision in 
favor of appellant. zs 


Appellant began work for appellee in the fall of 1961. In the spring 
of 1962, certain disputes arose between the parties with regard to the 
amount of tonnage appellant had placed, and the amount of extra work 
appellant had performed over and above its obligations under the con- 
tract. On September 28, 1962, as a result of these. disputes, appellant 
stopped work and left the job. Appellee completed the steel erection 
work itself without hiring a new subcontractor to take the place of ap- 
pellant. On October 26, 1964, appellant filed suit against appellee inthe 
United States District Court for the District of Columbia, claiming 
breach of contract and asking for damages in the sum of Twenty One 
Thousand One Hundred Thirty Dollars Seventy Five Cents. ($21,130.75) 
(JA 1) Appellee, without filing an answer, filed a motion‘to enforce ) 
the arbitration agreement in Article XIII of the contract and to stay fur- 
ther proceedings pending arbitration. (JA 13) The motion was 
and the Trial Court ordered appellant and appellee "to arbitrate all mat- 
ters in dispute which are subject to arbitration under the contract be- 
tween them." (JA 20) The parties proceeded to arbitration under the 


rules of the American Arbitration Association. In that proceeding, ap- 
pellant claimed Twenty One Thousand One Hundred Thirty Dollars Sev- 
enty-five Cents ($21,130.75) from appellee, and appellee claimed One 
Hundred Fifty Seven Thousand Seven Hundred Forty Two Dollars Thir- 
ty-eight Cents ($157,742.38) from appellant. After conducting a jhear- 
ing, and receiving briefs from each side, the arbitrators handed| down a 
one page "award", in which appellant was ordered to pay appellee Fifty 
Thousand Dollars ($50,000.00), plus Four Thousand Four Hundred Dol- 
lars ($4,400.00) attorneys fees, and the entire amount of the expenses 
of the arbitration totalling Seventeen Hundred Ninety Eight Dollars Six- 
ty-eight Cents ($1,798.68). (JA 21) No reasons were given for the a- 
ward and no findings of fact were made. (JA 21) Appellee then moved 


in the District Court to confirm the award of the arbitrators, and appel- 
lant moved to vacate the said award. (JA 22) Appellee's motion was 
granted, appellant's motion was denied, judgment on the arbitration a- 
ward was entered, (JA 24) and appellant took this appeal. 


STATUTES INVOLVED 


9 U.S.C. § 3: (Act of July 30, 1947, c. 392, 61 Stat. 669, derived 
Act of Feb. 12, 1925, c. 213, 43 Stat. 883) 


"If any suit or proceeding be brought in any of the 
courts of the United States upon any issue referable to 
arbitration under an agreement in writing for such ar- 
bitration, the court in which such suit is pending, upon 
being satisfied that the issue involved in such suit or 
proceeding is referable to arbitration under such an 
agreement, shall on application of one of the parties 
stay the trial of the action until such arbitration has 
been had in accordance with the terms of the agree- 
ment, providing the applicant for this stay is not in de- 
fault in proceeding with such arbitration." 


9 U.S.C. § 9: 


[ir the parties in their agreement have agreed that 
a judgment of the court shall be entered upon the award 
made pursuant to the arbitration, and shall specify the 
court,|then at any time within one year after the award 
is made any party to the arbitration may apply to the 
court so specified for an order confirming the award, 
and thereupon the court must grant such an order un- 
less the award is vacated, modified, or corrected as 
prescribed in sections 10 and 11 of this title. * * *" 


§ 10(d): 


"In either of the following cases the United States 
court in and for the district wherein the award was 
made may make an order vacating the award upon the 
application of any party to the arbitration — 


* OK 


(d) Where the arbitrators exceeded their powers, 
or so imperfectly executed them that a mutual, final, 
and definite award upon the subject matter submitted 
was not made." 


STATEMENT OF POINTS 


1. The trial court erred in staying the proceedings and ordering 
appellant to submit to arbitration where the record before the court was 
devoid of any issue referable to arbitration, and the court gave no indi- - 
cation that it was satisfiedas to what, ifany, issues had to be arbitrated. 


2. The Trial Court erred in ordering appellant to submit to arbi- 
tration after appellant had elected to sue at law. 


3. The Trial Court erred in entering judgment on an arbitration 


award where the arbitrators had exceeded their powers as follows: 


(a) They made conclusions of law when they were authorized only 
to decide questions of fact. 


(b) They handed down an award ostensibly disposing of the entire 
case, when they should have submitted findings of fact to the Court for 


further proceedings thereon. 
| 


(c) They charged appellant with appellee's costs in direct contra- 
vention of their authority. 


(ad) They charged appellant with appellee's attorney's fees, which 


could not be done without first making a legal conclusion as to who 
breached the contract, which they had no power to make. 


4. The trial court erred in entering summary judgment on an arbi- 
tration award in the absence of any provision in the contract between 
appellant and appellee authorizing the same. 


SUMMARY OF ARGUMENT 


Section 3 of the Federal Arbitration Act requires that the trial 
court be satisfied that there is an issue referable to arbitration before 
it stays the trial and orders the parties to arbitrate. Since the; contract 
in this case limits the issues which are arbitrable, it was the duty of 
the court to determine what those issues were before ordering|arbitra- 
tion. 


The statute contemplates that there may very well be issues to be 
tried after the arbitration is completed, and for that reason the words 
"shall stay the trial until such arbitration has been had" are used. The 
instant case is the type of case contemplated, where questions of fact 
are to be arbitrated, and questions of law to be decided by the court. 


Here the court gave no indication of whether or not it was satisfied 
there were questions of fact, and if so, what they were, and no answer 
of appellee was in the record to raise such questions. The court didnot 
comply with the requirements of Section 3 and should therefore have re- 
frained from ordering arbitration. 


In view of the fact that appellee had a right to use whatever legal 
remedy it desired aside from arbitration, under Art. XV(e) of the con- 
tract, appellant should have had the same mutual right, since enforce- 
ment of an arbitration clause is in the nature of an equitable suit for 
specific performance. Appellant elected to sue at law, and by doing so 
elected not to arbitrate. If appellee had pursued this course, the court 
could not have disturbed it. For that reason, appellant's election should 
not have been disturbed. By virtue of Art. XV(e), this simply was not a 
binding contract for arbitration, and it should not have been treated as 
such by the court. 


When the arbitrators heard this case they completely ignored the 
order of the court and the contract to which it referred. Otherwise, 
they could not possibly have taken the action they took. The contract 
said to resolve questions of fact; they made conclusions of law and fixed 


damages. It said each party shall pay one half of the expenses of arbi- 
tration; they taxed all expenses against appellant. It gave no authority 
to the arbitrators to fix attorneys fees; they awarded $4,440.00 to ap- 
pellee'’s attorney without questioning the charges and without a hearing. 
Since they were to decide questions of fact only, they should have done 
only that, and submitted their findings to the court for further action. 


When the court entered a summary judgment confirming the arbi- 
tration award, it exceeded the authorization given it in the contract be- 
tween the parties. They made no agreement that judgment could be en- 
tered on an arbitration award as required by § 9 of the Federal Arbi- 
tration Act. 


ARGUMENT 


I 


Where a Contract Authorized Arbitration of Questions of Fact 
Only, the Court Should Have Determined What Those Ques- | 
tions Were Before Referring the Case to Arbitration | 


Article XIII of the contract (JA 13) between the parties provides: 


"If any question of fact shall arise under this con- 
tract *** then either party hereto may demand an ar- 
bitration * * *." 


9 U.S.C. § 3 provides that if suit is brought upon an issue referable 
to arbitration under an agreement in writing for such arbitration) the 
court, upon being satisfied that the issue involved is referable to|arbi- 
tration shall stay the trial until such arbitration is had. 


The contract and the statute must be read together, since the stat- 
ute refers to an agreement between the parties. Reading them together, 


the conclusion is inescapable that in this case the court must satisfy it- 
self that there is an issue of fact to be arbitrated before it stays [the 
trial of the entire case. (There is no indication anywhere in the record 
of this case, that the trial court isolated the questions of fact under this 
limited arbitration clause, and satisfied itself that these questions of 
fact were to be arbitrated. | Indeed, there was no issue raised in the rec- 
ord before the court from which it could make such a determination. 

| Appellee filed no answer or denial of any kind, and the court abdicated 
its function when it entered an order vaguely directing the parties to 
arbitrate whatever was arbitrable under the contract. (JA 20) 


0 


The Arbitration Clause Was Not Enforceable Because 
the Contract Was Lacking in Mutuality of Remedy 


A motion to enforce the arbitration clause of a contract is essen- 
tially a request for equitable relief in the nature of a suit for specific 


performance. Mutuality of remedy would be an issue in such a case. 


In this case, the contract is grossly inequitable with respect to the 
rights and remedies of the parties. Article XIII calls for arbitration, 
but Article XV(e) gives to appellee all other legal rights or remedies 
he may have against appellant. (JA 13) In view of that inequity, appel- 
lant should at least have the mutual remedy to elect to sue at law in- 
stead of arbitrating, just as appellee could make an election. Appellant 
recognizes that it is not entitled to every right and remedy to which ap- 
pellee is entitled under any stretch of equitable principles, but appel- 

, lant should at least be entitled to this basic mutuality of remedy. Noth- 
~ ing could be more inequitable than to allow one party to a contract ac- 
cess to the court, and deny it to the other. That is just what this con- 
tract attempts to do, for it states that if appellee demands arbitration, 
appellant must arbitrate. But if appellant demands arbitration, appel- 
lee can take whatever legal action it wishes. The whole arbitration pro- 
vision should therefore be considered as voluntary and not binding on 
either side. 


mw 


The Arbitrators Exceeded the Authority Granted 
to Them Under Article XIII of the Contract 


A. Decided Questions of Law 


As stated above, the arbitration clause of the contract between the 
parties mentions only questions of fact, and the order of court direct- 
ing the parties to arbitrate refers the arbitrators to the agreement. 
(JA 20) 


5 Am. Jur. 2d, Arbitration and Award, § 58, states: 


"Questions of law as well as of fact may be submitted 
to arbitration. The arbitration agreement, on which the 
authority of arbitrators generally depends, may require 


the arbitrators to find merely facts and leave the law f 


bg 


the courts, or may give them carte blanche as to both law 
and facts. The extent of the submission of legal questions 


is determined by the wording of the agreement." 


In this case, we really do not know what the arbitrators decided. 


, Their "award" is in one sentence. (JA 21). To reach an award, 


how- 


ever, they necessarily had to decide who, as a matter of law, breached 

the contract, (since each side charged that the other breached) and they 
‘had to decide, as a matter of law, to what extent the innocent party was 

damaged. In the plain language of the contract, or absence thereof, 


they had no authority to decide questions of law. | 


9 U.S.C. § 10(d) provides for vacation of an arbitration award 
where the arbitrators exceed their powers. This they clearly did, and 


the trial court should have vacated the award on that basis. 


The proper way for the arbitrators to have handled this case, as- 
suming arguendo that it was properly before them, would have been to 
make findings of fact, and submit them to the court so a ruling could be 


made on the legal issues after argument of counsel. 


The statute contemplates this when it states that the court ' 


‘shall 


stay the trial until such arbitration is had." 9 U.S.C. § 3. Obviously 
something more is expected to be tried after the arbitration in some 
cases, and this case is one of that type, where the arbitrators' powers 


are limited in scope by the contract. 


B. Awarded Attorneys Fees 


There is no provision in the contract in this case granting t 
(arbitrators authority to award attorneys fees to any party. Nor 


| 
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there any such authority in the statute. They exceeded their powers in 
attempting to award the same. 


C. Taxed Appellant With Costs 

The contract specifically states in Article XII that in the event of 
arbitration, each party shall pay one half of the expense of the arbitra- 
tion. In this case, all the expenses, totaling almost $1,800.00, were 
assessed against appellant. Since the arbitrators are limited by the 
terms of the contract, they had no power to award costs to one party 
or another. 


Iv. 


The Court Had No Basis Upon Which To Enter a Summary 
Judgment Upon the Arbitration Award in the Absence 
of Some Authority in the Contract 


Section 9 of the Federal Arbitration Act (9 U.S.C. § 9) provides 
that: 
"If the parties in their agreement have agreed that 

a judgment of the court shall be entered upon the award 

* ** any party to the arbitration may apply to the court 

so specified for an order confirming the award and there- 
upon the court must grant such an order unless the award 
is vacated, modified or corrected ***." 


This statute was discussed in Lehigh Structural Steel Co. v. Rust 
Engineering Co., 61 App.D.C. 224, 59 F.2d 1038 (1932), in which the de- 
fendant contractor and plaintiff subcontractor agreed in their contract 
to arbitrate "controversies arising thereunder.'’ The contractalsopro- 
vided that the decision of any two arbitrators would be binding. Plain- 


tiff demanded arbitration of a dispute which arose, and the parties went 
to arbitration. ‘The losing party, defendant, declined to comply withthe 
award, and plaintiff sued defendant on the award, and moved for sum- 
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mary judgment, which was denied. On appeal this Court affirmed. Cit- 
ing Section 9 of the Federal Arbitration Act, the Court said at page 225: 


"The arbitration agreement here in question con- 
tained no agreement for confirming any award by judg- 
ment of any court, summary or otherwise; the plaintiff 
relying for his statutory jurisdiction entirely upon the 
phrase of the arbitration agreement that an awardthere- 
under should be binding." 


The Court went on to say that when plaintiff is seeking a "summa- 
ry statutory process in derogation of common-law rights, procedure, 
and trial by jury", he must be "'clearly within his statute, ''andthe Court 
concluded: 


"When the parties were making their agreement for 
arbitration, it was easy enough to stipulate themselves 
within the statute by an agreement for judgment on mo+ 
tion, if they so intended; but they failed to do so. 


"While executory arrangements for arbitration have 
grown to favor in the law, they are not to be favored 
beyond the agreement of the parties, and we are of the 

y | opinion that fheither this agreement to arbitrate] fhor the 
Federal Arbitration Act} gave the court jurisdiction to 
confirm this alleged award on a summary motion * **," 


In the instant case we have a similar contract provision, that the 
award shall be "final and binding,'' and the same absence of a provision 
authorizing judgment to be entered on an award. 


Appellant has been denied all the safeguards of a jury trial, and 
has suffered judgment to be entered against it based on a naked one sen- 
tence arbitration award without ever having agreed in its contract with 
appellee to any such waiver of its right to due process. The instant 
case falls squarely within the above mentioned statute and opinion of 
this Court. 


CONCLUSION 


The case, on equitable principles, should never have been submitted 
to arbitration. When it was, it was submitted improperly, the arbitra- 
tors exceeded their powers, and the Court entered judgment without ju- 
risdiction to do so. Appellant was denied due process of law, and that 
is all appellant is seeking. The judgment should be reversed, and ap- 
pellant should be permitted to proceed to a trial by jury. 


Respectfully submitted, 


IVAN J. SHEFFERMAN 


1101 17th Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellant 
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[Filed March 9, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


J. P. GREATHOUSE STEEL 
ERECTORS, INC., 
A Virginia Corporation 
2165 Southwest 37th Court 
Fort Lauderdale, Florida 
Plaintiff 
v. : Civil Action No. 2635-64 


BLOUNT BROTHERS CONSTRUC- 
TION COMPANY, 
A Delaware Corporation 
Montgomery, Alabama 
SERVE: D.C. Agent 
C. T. Corporation System 
918 16th Street, N.W. 
Washington, D.C. 
Defendant 


SECOND AMENDED COMPLAINT 
(Breach of Contract) 
COUNT ONE 


1. Jurisdiction is founded upon 11-305 and 11-306, District of Co- 
lumbia Code, 1961 Edition. 


2. On or about September 21, 1961, the defendant Blount Brothers 
Construction Company was the general contractor for the construction 
of certain roads, bridges and pumping stations, for the District of Co- 


lumbia government, including the Southwest Freeway Inner Loop, the 
Theodore Roosevelt Bridge, and the "O" Street and Potomac Sewage 
Pumping Stations. 
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3. In connection with the said construction, the defendant, on or 
about September 21, 1961, entered into a subcontract with the plaintiff, 
which provided, inter alia, that plaintiff would place reinforcing steel 
on the said projects for use in the production of reinforced concrete, 
and the defendant would pay plaintiff at the end of each month in ac- 
cordance with the amount of tonnage placed, as reported in monthly 
statements presented by plaintiff to the said defendant. 


4, Onor about May 15, 1962) at a time when plaintiff was perfornr 
ing, and had been performing for approximately eight months, its obli- 
gation ina satisfactory manner, the defendant without just cause or ex- 

(aes deliberately and willfully breached the agreement between the 
parties as set out in the above mentioned subcontract by embarking 


upon a course of conduct designed to undermine the business of plain- 


tiff and to make it impossible for plaintiff to continue on the jobs. The 
defendant without just cause began rejecting plaintiff's monthly state- 
ments on tonnage placed, erroneously and wrongfully claimed that the 
statements were inaccurate, that mistakes had been made and that 
plaintiff had been overpaid, when such was not the case, and failed and 
refused, and to the present time fails and refuses to pay plaintiff for 
tonnage placed in accordance with the terms of the subcontract between 
the two parties. 

5. Asa result of the said breach, plaintiff suffered losses on the 
said jobs in the combined total of Four Thousand Six Hundred Five Dol- 
lars Forty-seven Cents ($4,605.47), and was eventually forced to termi- 
nate its work on all the above mentioned jobs, because it could not meet 
its payrolls for lack of funds. 

6. Asa further result of the said breach of the defendant Blount 
Brothers Construction Company, and the resulting termination of work 
by the plaintiff, the said plaintiff lost profits which it would otherwise 
have earned under the said contract had it been able to complete its 
work, in the amount of Five Thousand Dollars ($5,000.00). 
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WHEREFORE, plaintiff demands judgment against the deferidant in 
the amount of Nine Thousand Six Hundred Five Dollars Forty-seven 
Cents ($9,605.47), interest and costs. 


COUNT TWO 


1. Paragraphs numbered 1 through 3 of Count One of this Com- 
plaint, are hereby incorporated in and made a part of this Count. 
2. In accordance with the subcontract between the plaintiff jand de- 
fendant, the said construction company withheld from all payments to 
plaintiff as work progressed, a retent of ten per cent (10%) of all a- 
mounts payable to plaintiff. 
3. Although the jobs mentioned above have been completed, the de- 
fendant continues to hold the said retainages wrongfully and without just 
cause or excuse; and although plaintiff has demanded payment of the 
said monies, the said defendant has failed and refused to pay themover. 
The total amount withheld on the combined projects was Seven Thou- 
sand Nine Hundred Six Dollars Sixty-one Cents ($7,906.61). 
WHEREFORE, plaintiff demands judgment against the defendant in 
the amount of Seven Thousand Nine Hundred Six Dollars Sixty-one Cents 
($7,906.61), interest and costs. 


COUNT THREE 


1. Paragraph numbered 1 through 3 of Count One of this Complaint 
are hereby incorporated in and made a part of this Count. 


2. During the course of performance by plaintiff of the above men- 
tioned subcontract with the defendant, the said defendant's employees 
and agents regularly requested additional work to be done by plaintiff, 
which work plaintiff was not obligated to do under its contract. Plain- 
tiff performed the work but the said defendant has failed and refused to 
pay plaintiff for the extra labor although demand has been made|uponit. 
The extra labor performed by plaintiff was of the value of Three Thou- 
sand Six Hundred Eighteen Dollars Sixty-seven Cents, ($3,618.67). 
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WHEREFORE, plaintiff demands judgment against the defendant in 
the amount of Three Thousand Six Hundred Eighteen Dollars Sixty-seven 
Cents, ($3,618.67), with interest and costs. 


IVAN J. SHEFFERMAN 
Attorney for Plaintiff 
JURY DEMAND 
Plaintiff dernands a trial by jury 


IVAN J. SHEFFERMAN 
| Attorney for Plaintiff 


[Certificate of Service dated March 8, 1965] 
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| 
Subcontract No. 


BLOUNT BROTHERS CONSTRUCTION COMPANY ve 
°. 
HEAVY CONSTRUCTION DIVISION No. 
No. 
No. 
No. 


MONTGOMERY, ALABAMA 
SUBCONTRACT 
—WITH— 


J. P. Greathouse Steel Erectors, Inc. Amount $ 119,807.50 
(Approximate) 


ee 
This agreement entered into this _21St___ day of _____ September 19_61_, by and between 


BLOUNT BROTHERS CONSTRUCTION COMPANY, of Montgomery, Alabama, hereinafter called Contractor, and 


J. P. Greathouse Steel Erectors, Inc. 


of Fort Lauderdale, Florida , hereinafter called Subcontractor. 


WITNESSETH that, WHEREAS Contractor has heretofore entered into a General Contract with 
See Page 1A | 


of hereinafter called the Owner, to finish all labor and 
materials and perform all work required for . 


See Page 1A 


—_—_ St 
in strict accordance with the specifications, schedules and drawings prepared by 


See Page 1A _____, which are 


made a part of said General Contract, and which are now made a part of this subcontract insofar as they apply, and 


the parties hereto desire to contract with reference to a part of said work. 


| 
NOW, THEREFORE, in consideration of the mutual agreements herein contained, it is agreed as follows: 


Article 1 — Subcontractor shall furnish all labor, materials, fuel, equipment, tools, machinery and supplies and 
perform all work and do all things necessary to complete the following part or parts of the work of the General 
Contract in all respects as is therein required of Contractor, and all work incidental thereto dnd at prices stated, 
namely: 


See attached Page 1B 


Page 1A 
Full Name 


Constructing the Superstructure for the 


Washington Channel Bridge (Bridge No. 1113) 


Federal Aid Interstate Project No. 
L-95-1(28)1 


_ Southwest Freeway Inner Loop,’ Center Leg 
Connection; Railroad Structures and 


Roadways, Federal' Aid Interstate Project 


No. I-IG-95-1(6) 2 


Construction of the Potomac River 
Interceptor System, Part 3, Potomac 
Sewage Pumping Station. 


Construction of Approach Structure No. 
1204 for the Theodore Roosevelt Bridge 
' Federal Aid Interstate Project No. 
1-66~1 (10) 0 ) 


Peter Kiewit's Wingwall, Partial Con- 
struction of Abutment for the Theodore 
Roosevelt Bridge, Federal Aid Interstate 
Project No. I-66-1(6)0 . : 


Construction of the "O" Street Pumping 
Station, "0" and ‘Canal Streets, S.E.,.. 
Washington, D. C. 


Change Order No. 1 Contract No. 18926 
Potomac River Interceptor System, Part ” 
3, Potomac Sewage Pumping Station 

(Job 537) . 


Owner 


Government of the District of 
Columbia, Department of Highways 
and Traffic 


Government of the District of 
Columbia, Department of Highways 
and Traffic 7 


Government of the District of 
Columbia, Department of Sanitary 
Engineering 


Government of the District of 
Columbia, Department of Highways 
and Traffic 


Government of the District of 
Columbia, Department of Highways 
and Traffic 


Government of the District of 
Columbia, Department of Sanitary 
Engineering 


Government of the District of 
Columbia, Department of Sanitary 
Engineering 
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Description _ Est. Quantity Unit Price rox. Amount 
Reinforcing Steel 150 tons 46.00 * 6,900.00 « 


Reinforcing Steel 625 tons 47.50 29,687.50 ° 
Reinforcing Steel 500 tons | 47.50 | 23,750.00 - 
Reinforcing Steel 350 tons 47.50 16,625.00 - 


Reinforcing Steel tons 47.50 ‘1,567.50 ° 


* v 
Reinforcing Steel tons . 47.50 | 40,897.50 


Reinforcing Steel tons 47.50 380.00 ° 


$119,807.50 


The above items of work are to be performed in accordance with the pene and 
specifications, including applicable addenda. 


In the event Subcontractor subcontracts any of the above work the Subcontractor 
shall furnish evidence satisfactory to the Railroad, where requested in the general 
specifications, that with respect to the operations performed for him by subcontractors, 
he carries in his own behalf regular Subcontractor's Protective Public Liability Insurance 
providing for a limit of not less than $200,000.00 for all damages arising out of bodily 
injuries to or death of one person, and, subject to that limit for each person, a total 
limit of $1,000,000.00 for all damages arising out of bodily injuries to or death of two 
or more persons in any one accident, and regular Subcontractor's Protective Property 
Damage Liability Insurance providing for a limit of not less than $200,000.00 for all 
damages arising out of injury’ to or destruction of property in any one accident and sub- 
ject to that limit per accident, a total (or aggregate) limit of $500,000.00 for all 


damages arising out of injury to or destruction of property during the life of the con- 
ract. 


These Subcontracts are contingent upon approval of the Subcontractor by the District 
of Columbia. 


The Subcontractor shall submit payrolls as required by the District bg Columbia 
and/or Contractor. 


Blount Brothers Construction Company will furnish necessary bar chairs and supports. 


Blount Brothers' crane may be used for unloading when available, during normal 
working hours, on the job, and not working with some crew. 
The quantity paid for will be based on the quantity paid to Blount Brothers Con- 
struction Company by the Owners from September 21, 1961, to the conclusion of your work. 

f 
Subcontractor shall furnish tie wire except as noted on Job No. 534. 
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The above quantities are’ approximate only, being stated solely for the purpose of negotiating a contract 
price, and subject to change and variation upward or downward, it being intended that the Subcontractor shall fully 
perform and complete the aforementioned part or parts of the General Contract, as presently written or hereafter 
modified, in all respects as required of the Contractor therein. 


It is mutually agreed and understood that the Contractor is not an insurer or guarantor of the said work or 
of any part thereof, or quantities 'thercof, or of the performance by the Owner of the original contract as specified 
therein or otherwise, and that the Subcontractor shall be bound by any changes or alterations made by the Owner in 
the said original contract, plans or specifications, or in the amount or character of said work or any part thereof, to 
the same extent that the Contractor is bound thereby. 


Article IZ — (a) Contractor shall have the same rights and privileges as against the Subscontractor herein 
as the Owner in the General Contract has against Contractor. 


(b) Subcontractor acknowledges that it has read the general contract and is familiar with each and every 
part of said general contract affecting his operation together with all related plans, specifications, general and special 
provisions and conditions incidental thereto and by examination has satisfied himself as to the nature and location 
of the work, the character, quantity and kinds of materials to be encountered and the character, kind and quantity 
of equipment needed during the prosecution of the work and location, conditions and other matters which can in any 
manner affect the work under this agreement. Further said Subcontractor is familiar with respective rights, powers, 
benefits and liabilities of the Contractor and the Owner thereunder and agrees to comply with and perform all provi- 
sions thereof applicable to Subcontractor. 


(c) All work shall be done under the direction of the Owner or Owner's representative and its decisions as 
to the true construction and meaning of the drawings and specifications shall be final, subject to sub-paragraph (e) 
below. Subcontractor shall conform to and abide by any additional specifications, drawings or explanations by the 
Owner to illustrate the work to be done. 


(a) Subcontractor shall !procure at its own expense all required permits and licenses. 


(e) Contractor shall have the right, but not the obligation, to inspect all working drawings, to inspect all 
work required of the Subcontractor hereunder, and all such working drawings and work shall be subject to approval 
of the Contractor. Contractor shall have the right, but not the obligation, to inspect equipment of Subcontractor, and 
the adequacy of such equipment shall be subject to approval of Contractor. It is expressly understood that the approval 


of the Subcontractor’s working drawings and inspection of the Subcontractor’s work and equipment is general only, and 
such approval or inspection will riot relieve the Subcontractor from any responsibility whatsoever. 


Article IJ — (a) Subcontractor shall begin work as soon as instructed by Contractor and shall carry on said 
work promptly, efficiently and at'a speed that will not cause delay in the progress of Contractor’s work or other 
branches of the work carried on by other subcontractors. Contractor may, from time to time, reschedule the order of 
the work to be performed and may require Subcontractor to prosecute in preference to other parts of the work such 
part or parts as Contractor may specify. 


(b) Subcontractor, at Contractor's request and at the time specified in such request, shall submit to 
Contractor progress, procurement and man-hour completion schedules, satisfactory in form and cuntent to Contractor, 
and upon Contractor's acceptance of the schedules, shall prosecute the work in accordance therewith, subject to the 
provisions of Article III(a) above. 


(c) Any damages for delay caused by Subcontractor, including actual damages which Contractor sustains 
or for which Contractor is liable to others, and including any damages, liquidated or otherwise, for which Contractor is 
liable to Owner, or as results of Subcontractor’s failure to comply with progress schedules required by Article III (b) 
above, shall be deducted by Contractor from the agreed price for said work as liquidated damages and not as a 
penalty; subject, however, to the option of Contractor to terminate said employment for default as herein elsewhere 
provided. 


(a) Contractor shall not be liable to Subcontractor for delay to Subcontractor’s work by the act, neglect 
or default of the Owner or Owner's representative, or by reason of fire or other casualty, or on account of riots or 
strikes, or other combined action of the workmen or others, or on account of any acts of God, or any other cause 
beyond Contractor’s control, or any circumstances caused or contributed to by any subcontractor or any other party 
performing a part of the work; but Contractor will ccoperate with Subcontractor to enforce any just claim against 
the Owner or Owner's representative for delay, provided Contractor incurs no extra expense in connection therewith. 


(e) Should Subcontractor be delayed in his work by Contractor, then Contractor shall owe Subcontractor 
therefor only an extension of time for completion equal to the delay caused and then only if a written claim for delay 
is made to Contractor within forty-eight (48) hours from the time of the beginning of the delay. 


Article IV — (a) Subcontractor shall make al! alterations, furnish the material for and perform all extra 
work or omit any work the Owner cr Owner's representative may require. NO ALTERATIONS OR CHANGES 
SHALL BE MADE, HOWEVER, EXCEPT UPON WRITTEN ORDER FROM CONTRACTOR, AND CONTRACTOR 
SHALL NOT BE HELD LIABLE TO SUBCONTRACTOR FOR ANY EXTRA LABOR, MATERIAL OR EQUIP- 
MENT FURNISHED WITHOUT! SUCH WRITTEN ORDER. The amount to be paid by the Contractor for work for 
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' which unit prices are stated in Article I hereof shall be based on the quantities actually furnished 


or performed and 


! approved by Owner, at the unit prices shown in Article I hereof, it being understood that said quantities actually 


' furnished or performed may vary from the quantities shown in Article I hereof. The amount to be 
tractor as a result of changes in the work for which a lump sum is provided in Article I hereof sha 
change order if the amount can be agreed upon; but if not, then Subcontractor shall follow the ap 


paid by the Con- 
1 be stated in the 
al procedure set 


‘ up in the General Contract between the Owner and Contractor (such appeal to be at Subcontractor’s expense); and 
' provided, further, that where the General Contract contains no appeal provisions, then it shall be fixed by arbitration 


as provided in Article XIII hereinbelow; but, meanwhile, the work shall proceed as directed. 


(b) Subcontractor shall submit proposals for. alterations or changes in the manner provided in the General ; 


Contract, unless instructed otherwise by Contractor. | 


(c) Subcontractor shall submit all claims for extra costs in the manner provided in the |General Contract, 
through the Contractor for transmittal to the Owner. As to any extra work, in no event shall Contractor be iiable 
to Subcontractor for an amount greater than the amount received by Contractor from Owner for|such part of the 
extra work performed by Subcontractor. . 


Article V — (a) Subcontractor shall provide safe and sufficient facilities at all times for inspection of the 
work by Contractor, Owner, or their duly authorized representatives, and shall, within twenty-four] (24) hours after 
receiving written notice from Contractor, proceed promptly to take down or remove all portions) of the work and 
remove from the grounds and buildings all material, whether worked or unworked, which the Owner or Owner’s 
representative shall condemn or fail to approve, and shall promptly make good all such work ang all other work 
damaged or destroyed in removing or making good said condemned work. 


(b) Subcontractor shall remove from the premises, as often as directed by the Contractor, all rubbish and 
surplus material which may accumulate from the prosecution of said work, and should Subcontra¢tor fail to do s0, 
Contractor may, at its option, remove same at Subcontractor’s expense. 


Article VI — (a) Subcontractor shall at all times supply adequate machinery, tools, appliances and equip- 


ment, a sufficient number of properly qualified workmen and a sufficient amount of materials and 
quality to prosecute said work efficiently and promptly, and to maintain progress in accordance 


ules provided for in Article III(b) above. If, in the opinion of Contractor, Subcontractor fails beht. 


Subcontractor shall take such steps as may be necessary to improve its progress, and Contractor 


supplies of proper 
ith progress sched- 
nd said schedules, 
may require Sub- 


contractor, after having given one week’s notice in writing, to increase the number of shifts, to institute or increase 
overtime operations, to increase its forces and equipment, and to take such other steps as may reasonably be required 
in order to make the Subcontractor’s progress conform to such schedules, all without additional cost to Contractor. If 
Subcontractor fails to comply with any such requirements, such failure shall be deemed a breach) of this agreement 
and Contractor may, in addition to any other remedies he may have under this agreement, withhold all payments 
due Subcontractor until Subcontractor’s progress conforms to such schedules. 


(b) Subcontractor shall promptly pay for all materials purchases, machinery and rental equipment and shall 
pay all workmen each week, and, at Contractor’s request, shall obtain and furnish Contractor weekly with signed 
receipts from all workmen, showing the date of payment, amount paid, number of hours’ paid for, the days on which 
said work was performed, the classification of the labor so paid and the rate of wage per hour paid, and, at Contrac- 
tor’s request, shall supply Contractor weekly with a reasonable number of copies of payroll, verified by Subcontractor. 


(ce) The Subcontractor shall adequately supervise the work and shall have a competent foreman or superin- 
tendent satisfactory to Contractor on the work at all times during progress, with authority to act for Subcontractor. 


Article VII — To secure performance by Subcontractor and any funds expended by Co: 
Contractor shall have a lien upon all machinery, materials, tools, appliances and equipment of S' 
premises or used in connection with said work, and none of said machinery, materials, too! 
equipment shall be removed from the job-site at any time prior to completion and acceptance of 


ntractor hereunder, 


bcontractor on the 
» appliances and 
said work covered 


by this Subcontract, unless a written release of said equipment is secured from the Contractor. 


Article VIIZT — (a) Subcontractor shall turn said work over to Contractor in good condition and free and 
clear of all claims, encumbrances and liens and shall protect and save harmless Contractor and Owner from all 
claims, encumbrances and liens growing out of the performance of this Subcontract. Any fees ot expenses incurred 


by the Contractor on account of default by the Subcontractor or on account of claims against the Contractor or 
Subcontractor by third parties arising out of matters covered in this Subcontract shall be chargeable to the Subcontrac- 
tor who agrees to pay such reasonable fees and expenses, including reasonable attorneys fees. Any statement herein. 
to the contrary notwithstanding, Contractor shall have the right, but not the obligation, to defend any such claims 
against the Subcontractor, at Subcontractor’s expense. 


(b) Subcontractor shall, as often as required by the Owner or Contractor, furnish a sworn statement 
showing all parties who furnish labor or materials to Subcontractor, with their names and addresses and the amount 
due or to become due each. Like statement may be required from any subcontractors of Subcontractor. 


(c) Subcontractor agrees to, and does hereby, guarantee its work against all faulty worlananship or defective 
materials as required in the General Contract, expressed or implied. 
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Article IX — (a) Subcontractor agrees to indemnify, hold and save harmless Contractor against all loss, 
costs or expenses on account of injury (including death) to persons (including agents, servants and employees of 
Subcontractor) or on account of damage to property occurring in, arising out of, or sustained in connection with the 
performance of said work, even though said injury or damage is caused, occasioned or contributed to by the negligence, 
sole or concurrent, or other conduct of Contractor. Subcontractor shall defend all suits brought against Contractor (in 
which connection Subcontractor shall employ lawyers acceptable to Contractor) on account of any such injuries or 
damage and shall reimburse Contractor for any expenses, including reasonable attorneys fees, sustained by Contractor 
by reason of such injury or damage. 


(b) The Subcontractor shall provide at its expense the kinds and amount of insurance itemized below: 
(A) Workmen's Compensation Insurance, Statutory, State of District of Columbia 


(B) Public Liability Insurance in amount of $200,000 __, each person, $1,000,000 _ 


each accident. 


(C) Property Damage Insurance; $200,000 _, each accident; 500,000 aggregate. 
(D) Bodily injury Automobile; 50,000 , each person; s_____100,000__ each accident. 


(E) Property Damage Automobile; $10,000 .____, each accident. 
‘See Page 1B for additional insurance requirements . 
The insurance “policies required herein shall contain an endorsement to the effect that the Contractor will be 


given ten days prior written notice by registered mail before cancellation, expiration or any material change in the 
insurance policies. 


(c) Subcontractor, as a part of the obligations assumed by him in this subcontract, accepts exclusive liability 
for all taxes and contributions required of the Contractor or Subcontractor by the Federal Social Security Act and the 
Unemployment Compensation Law or similar law in any state with respect to the employees of Subcontractor in the 
performance of the work herein provided for, and agrees to furnish Contractor with suitable written evidence that it 
has been authorized to accept such liability. Subcontractor further agrees that if it cannot furnish said evidence, or 
should fail to do so, prior to beginning his work, Contractor may, at its option, pay or reserve for payment said 
taxes and contributions and deduct the amount paid or reserved from payments due or to become due Subcontractor. 
Subcontractor agrees to protect Contractor against all liability in respect to said employees under said Act or Laws. 


(d) Subcontractor accepts exclusive liability for any and all sales tax or use tax which may be assessed 
against materials, equipment or labor used in its part of the work or which may arise out of this subcontract, 


(e) Sub-contractor shall, at the time and in the manner provided, abide by and conduct the work here- 
under in full compliance with any and all applicable federal, state, local and municipal laws, ordinances and orders, 
and any and all rules and regulations of governmental boards and bureaus, and shall have harmless the Contractor 
from any and all liability with respect thereto. ' 


(here, either set out or attach) 


Subcontractor is to use labor that will work harmoniously with labor which is 
employed by Contractor. 


Article XI — Subcontractor agrees to indemnify and save harmless Contractor from any and all claims or 
suits for infringement of patents,'or violation of patent rights, by Subcontractor, and further agrees to pay all loss 
and expense incurred by Contractor by reason of any such claims or suits, including counsel fees. 


Article XII — Contractor agrees to pay Subcontractor for said work in accordance with prices stated in Article 
I above (any exchange shall be borne by Subcontractor) subject to additions and deductions as hereinbefore pro- 
vided, payable as the work progresses, based on estimates submitted by Subcontractor and approved by Contractor, 
and subject to receipt by Contractor of payment from the Owner. Contractor may, at its option, retain _1+U_-% of 
each estimate until final payment and may withhold payment of any estimate until Subcontractor has furnished 
Contractor with suitable evidence that it has paid in full for all labor, materials and supplies used in the work through 
the date of the estimate. Final payment shall be made within _30_ days after the completion of the work in- 
cluded in this subcontract, written acceptance by the Owner or Owner's representative and full payment therefor by 
the Owner; except that Contractor may deduct from such final payment any sums due to Contractor from Subcon- 
tractor under this subcontract or otherwise. 


! Article Jorn: — it _any_austtion off fact ieball arise nnder this contract and there no 5 vision for settle- 
ment in the General Contract, then either party hereto may d¢mand an arbitration by reference to a board of arbitra- 
| tion, to consist of one person selected by Contractor, and one person selected by Subcontractor, and these two to select 
a third; and in case these two shall fail to select a third within three days, cither party hereto shall) have the right to 
! request that the third arbitrator be named by the American Arbitration Association. In case either party fails to 
| name an arbitrator within three days after requested to do so, then the other party shall have’ the right to request 
the American Arbitration Association to name an arbitrator to represent the party so failing to! name one. The 
written decision of any two of this Board shall be final and binding on both parties hereto. Each party shall pay one- 
half_of the expense of such reference. 


Article XIV — Subcontractor shall give separate performance and payment borids payable ma Contractor, each 
in the sum of $119,807.50 _, on the forms attached, with surety thereon satisfactory to Contractor, for the 
faithful performance of this Subcontract, including changes or modifications thereto without consent of surety, and 
for the payment of all labor, services, equipment, tools, machinery, equipment and machinery rental, materials’ and 

' supplies, and all other items of expense incurred by Subcontractor in the prosecution of said work, 


Article XV — (a) Should Subcontractor at any time breach this agreement(or Yail to prosecute the said worl 
' with promptness, diligence and efficiency or fail to perform any of the requirements hereof, Con! ctor may without 
| notice (or if notice be required by Law, then after twenty-four (24) hours’ written notice either by registered mail 
' addressed to Subcontractor at _2165 S.W. 37th Court, Fort Lauderdale, Fl 


, or by posting in some conspicuous place on the job) proceed as follows: 


L_ Provide such materials, supplies, equipment, machinery, tools, labor and supervision as may be necessary 
to complete said work, pay for same and deduct the amount so paid from any money then or thereafter 
due Subcontractor, or : ; 


2. Withhold payment of any estimate in the event Subcontractor be in default under this subcontract or any 


provision hereof, other provisions of this subcontract notwithstanding. 


3. Terminate the employment of Subcontractor, enter upon the premises and take possession, for use in 
completing the work, of all the materials, supplies, tools, equipment, machinery and appliances of Sub- 
contractor thereon and complete the Work, or have same completed by others, and be liable to Subcontrac- 
tor for no further payment under the agreement until final payment is due, and then only if and to the 
extent that the unpaid balance of the amount to be paid under this subcontract exceeds the expense of 
Contractor in finishing the work. haces 


' (b) If the amount expended by Contractor under “1” above, or the cost of completing the work under “3” 
' above, exceetis the unpaid balance of subcontract price herein stated, Subcontractor shall pay Contractor such excess 
. upon’demand. ; 


(c) Should Subcontractor at any time fail to pay for all labor, services, materials and supplies, machinery, 

' appliances, tools and all other things used by Subcontractor in said work when due, Contractor, at its option, may pay 
for same and charge to Subcontractor; or may, at its discretion, and with the consent of Subcontractor, pay at any 
time claims for labor, materials and supplies and all other things used in the work. 


(d) Should Subcontractor default in any of the provisions of this subcontract and should Contractor employ 

. an attorney to enforce any provision hereof, or to collect damages for breach of the subcontract, or| to recover on the 
bonds mentioned in Article XIV above, Subcontractor and its surety agree to pay Contractor such reasonable attorneys 
fee as Contractor may expend therein. 


(e) The rights and remedies granted to Contractor under this article and those granted to the Contractor 
pursuant to the other provisions of this subcontract shall be cumulative and are not intended to be in lieu of any legal 


| right or remedy which Contractor may have against Subcontractor tor breach of this subcontract or default here- 
under afforded by state or federal law. 


: Article XVI — (a) Subcontractor shall not sublet, assign or transfer this subcontract, any part thereos | 
| without the written consent of Contractor. However, in event of a subletting, assignment or er of this subcon- 
tract, as between the Contractor and Subcontractor herein, the Subcontractor shall remain fully bound to the Contrac- 
tor under all terms of this agreement. 


(b) In all events Subcontractor, in addition to all Subcontractor’s other obligations hereunder, shall be 
| liable for and shall indemnify and hold harmless the Contractor from any and all claims of every kind and character 
| which may be made by or for the account of any subcontractor of the Subcontractor herein and from all claims of 
' every character and description which may be made against any subcontractor of the Subcontractor named herein. 


| (c) In all events the term “Subcontractor”, wherever used throughout this entire agreement, shall also 
. include and be applicable to subcontractor of said Subcontractor. : 


j Article XVII — This subcontract contains the entire agreement between the parties, and all additions thereto 
' or changes therein shall be in writing and shall not be binding unless same are in writing. 


Article XVIII — The Subcontractor agrees that, if in the event of renegotiation or contract’ termination, or 
inhevnstion resting ts reniegotiation er contract termination is required by the Owner, it will, upon demand ‘of an 
authorized representative of the Contractor and/or Owner, furnish all information necessary for such renegotiation or 
contract termination proceedings. , 


‘Article XIX — As against the obligations herein contained, Subcontractor and its surety waive all rights of 


awe 


“5 Be Greathouse’ Steel Erectors; JESEALD | 


[Filed March 22, 1965] 


MOTION TO ENFORCE AGREEMENT FOR ARBITRATION 
AND FOR STAY OF FURTHER PROCEEDINGS 
PENDING ARBITRATION 


Defendant moves, pursuant to the United States Code, Title 9, sec- 
tions 3, 4, and 6, for an order directing plaintiff to proceed forthwith to 
arbitrate the disputes which have arisen under the contract between 
plaintiff and defendant as required by Article XIII of the contract; and 
staying further proceedings herein pending issuance of the arbitration 
award. 


/s/ FREDERICK A. BALLARD 
Attorney for Defendant 


[Certificate of Service, dated March 22, 1965] 


March 18, 1965 
VIA REGISTERED MAIL 


J. P. Greathouse Steel Erectors, Inc. 
2165 S. W. 37th Court 
Fort Lauderdale, Florida 


Gentlemen: 
Pursuant to Article 13 of the subcontract dated September) 21, 1961 
between your company and Blount Brothers Construction Company, we 
hereby demand arbitration of all disputes between the parties there- 
under. 
Our counsel will be in touch with your counsel promptly with re- 


spect to naming the arbitrators. 
Yours very truly, 


BLOUNT BROTHERS CORPORATION 


/s/ W.H. Mullins | 
Heavy Construction Division 
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ec: J. P. Greathouse Steel Erectors, Inc. 
Post Office Box 22164 
Fort Lauderdale, Florida 


J. P. Greathouse Steel Erectors, Inc. 
P.O. Box 8058, S. W. Station 
Washington 24, D.C. 


Mr. Ivan J. Shefferman 
410 Shoreham Building 
Washington 5, D.C. 


Continental Casualty Company 
310 S. Michigan Ave., Chicago, Illinois (Registered Mail) 


Mr. John F. Myers, Ellis, Houghton, Ellis 
Attorneys at Law 
504 Southern Building, Washington, D.C. 


[Filed March 30, 1965] 


MEMORANDUM IN OPPOSITION TO DEFENDANT'S 
MOTION TO ENFORCE ARBITRATION AGREE- 
MENT AND FOR STAY OF PROCEEDINGS 

Plaintiff opposes the motion of defendant to compel arbitration and 
to stay these proceedings, and as grounds therefor states as follows: 

The arbitration clause, Article XIII in the contract between plaintiff 
and defendant, was obviously intended by the parties as an expeditious 
way to settle controversies during the course of construction so as to 
enable the work to progress without delay. It was not intended to dis- 
pose of actions for breach of contract, after the contract had been term- 
inated and the job finished. 

This is evidenced by the provision that sets up an arbitration board 
in only three days. There would be no need for such speed after a job 
were finished, or the contract terminated, both of which have taken 
place in this case. 

Further evidence of this intention can be found in Article IV (a) 


J 
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which provides that where charges for alterations or changes in the 
construction work can not be agreed upon by the parties, arbitration 
shall be had as provided in Article XIII, "but, meanwhile, the work 
shall proceed as directed." 
In a letter addressed to plaintiff dated October 1, 1962, a copy of 
which is attached hereto, defendant terminated its contract with plain- 
tiff. Defendant should not now be permitted to enforce one provision of 
a contract which defendant itself has terminated in its entirety. When 
the contract terminated, so did all of its provisions. | 
Defendant could have arbitrated this case in 1962, at the time of 
disagreement, as provided in the contract. Instead, defendant chose to 
terminate and should now be held in default in proceeding with arbitra- 
tion. The provisions of Title 9,Section3, United States Code, are there- 
fore not available to defendant. 
Had the intention of the defendant been to arbitrate all disputes, 
even those after breach of the contract, it could have used clear lan- 
guage tothat effect. Defendant, not plaintiff, drew up this contract, and 
should be bound by its own draftsmanship. Since defendant went to the 
extent of naming the American Arbitration Association in its arbitra- 
tion clause, it could easily have used the language recommended by that 
association in its official Rules. That language is as follows: 


"STANDARD ARBITRATION CLAUSE 


"Any controversy or claim arising out of or relating 
to this contract, or the breach thereof, shall be settled 
by arbitration in accordance with the Rules of the Ameri- 
can Arbitration Association, and judgment upon the a- | 
ward rendered by the Arbitrator(s) may be entered in 
any Court having jurisdiction thereof." (emphasis added) 


The Court will note that Article XIII of the contract in this case 
does not mention "breach" of contract, nor does it mention "controver- 
sy or claim." It only mentions "question of fact." If a question of law 
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arises in this case, the arbitrators would not be authorized to deal with 
it, and the case would end up back in court anyway. 

In answer to defendant's representation that plaintiff filed suit in 
the midst of settlement negotiations, plaintiff states that bona fide set- 
tlement negotiations never took place. One meeting was had, at which 
time plaintiff claimed $21,000.00 from defendant, and defendant claimed 
$156,000.00 from plaintiff. The meeting adjourned with plaintiff's ad- 
vice to defendant's representatives that suit would be filed immediate- 
ly. No request for time, further negotiations, or arbitration was made 
at that time, nor at any time until after suit was filed, and attempts to 
dismiss the complaint were unsuccessful. 

The defendant being in default in seeking arbitration, and the con- 
tract by its terms not falling within the purview of the Federal Arbitra- 
tion Act, it is respectfully submitted that the plaintiff's motion should 
be denied. 


/s/ IVAN J. SHEFFERMAN 
Attorney for Plaintiff 


[Certificate of Service, dated March 30, 1965] 


BLOUNT BROTHERS CONSTRUCTION COMPANY 
General Contractors 
79 Commerce Street 
Montgomery, Alabama 


October 1, 19 


— 


REGISTERED MAIL 


J. P. Greathouse Steel Erectors, Inc. 
2165 S.W. 37th Court 
Fort Lauderdale, Florida 


Re: Washington, D.C. Jobs 


535-14: Southwest Freeway- 
Loop 


Inner 
| 


537-11: Potomac Sewage Pumping 


Station 


538-6 ;: Theodore Roosevelt 
1204 Structure 


Bridge- 


539-1 : Peter Kiewit's Wingwall — 


Theodore Roosevelt 


Bridge 


540-6 : "O" Street Sewage Pumping 
Station 


Dear Sirs: 


Because of your abandonment of work on the referenced projects, 
as evidenced by your letter handed to our Mr. W. H. Mullins on Septem- 
ber 28, 1962, we hereby terminate your employment in accordance with 


the provisions et our contract dated September 21, 1961. 
< Yours very truly, 


Blount Brothers Construction 


Company 


/s/ W.H. MULLINS, Manager 


Heavy Construction Division 


cc - Job Offices 
Continental Casualty Company 
310 South Michigan Ave., Chicago, Illinois 


Mr. John F. Myers 
Ellis, Houghton, Ellis, Attorneys at Law 
504 Southern Building, Washington 5, D.C. 


J. P. Greathouse Steel Erectors, Inc. 
2281 S. W.' 18th Avenue, Fort Lauderdale, Florida 


J. P. Greathouse Steel Erectors, Inc. 
Lot 295, Waples Mobile Homes Estates, Fairfax, Virginia 


J. P. Greathouse Steel Erectors, Inc. 
P. O. Box 8058, S.W., Station, Washington, 24. D.C. 


STATE OF ALABAMA 
MONTGOMERY COUNTY 


Before me, the undersigned, a Notary Public in and for said State 
and County, personally appeared Thad H. Pruett, who being by me first 
duly sworn, deposes and says: 

Iam Thad H. Pruett, of Montgomery, Alabama, presently Contract 
Manager for the'Heavy Division, Blount Brothers Construction Compa- 
ny, a division of Blount Brothers Corporation. I am familiar with the 
claims arising out of a sub-contract with J. P. Greathouse Steel Erec- 
tors, Inc., dated September 21, 1961. 

In September, 1962, J. P. Greathouse Steel Erectors, Inc., informed 


C our Company in writing that it was unable to continue work on our proj- 


ects because of finances, see Exhibit A, attached hereto and made a 
part hereof. Our Company responded with a formal termination letter 
dated October 1, 1962, copy of which is attached hereto and made a part 
hereof as Exhibit B, and undertook to arrange for completion of the 
work covered by said sub-contract. At said time we were not aware of 
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any substantial claim being made by Greathouse against our Company 
arising out of this work or this sub-contract. Thereafter, pursuant to 
notice given the Surety by our letter dated October 1, 1962, copy of 
which is attached hereto and made a part hereof as Exhibit C, the work 
was completed and partial billings reflecting the cost of completion 
were submitted to Greathouse's surety, Continental Casualty Company, 
with a copy to Greathouse, as each phase was completed and the cost 
thereof tabulated. The last tabulation dated July 30, 1964, on the "O" 
Street Sewage Pumping Station, copy of which is attached hereto and 
made a part hereof as Exhibit D, was submitted on or about August 21, 
1964. No response or denial was received from Greathouse to these 
statements. Mr. John F. Myers, attorney for Continental Casualty Com- 
pany, responded to several statements and after this final statement, he 
suggested a meeting for the purpose of reviewing the claims and dis- 
posing of them. This meeting was held in Mr. Myers' office in|Wash- 
ington on October 21, 1964. It was attended by Mr. J. P. Greathouse, 


Mr. Myers, Mr. Herman H. Hamilton, Jr. (our attorney), and me. Mr. 


Greathouse announced that his attorney was not present but discussions 
were held. At that time Mr. Greathouse made certainallegations against 
our Company and settlement figures were explored. At no time didMr. 
Greathouse or Mr. Myers mention filing suit against our Company or 
make claim for any sum certain. We were unabletoresolve our claims 
against Greathouse and its surety at this meeting. The meeting was ad- 
journed with the understanding that further information was to be pre- 
pared with a view to future meetings; Mr. Myers and Mr. Hamilton were 
to be in further touch about settlement. 


/s/ THAD H,. PRUETT 


SWORN TO AND SUBSCRIBED before me this 5th day of April, 
1964. 


/s/ MARIE R,. SHAW 
Notary Public | [SEAL] 


[Filed April 28, 1965] 
ORDER FOR ARBITRATION AND FOR STAY 


Upon consideration of defendant's Motion to Enforce Agreement for 
Arbitration and for Stay of Further Proceedings Pending Arbitration 
and of plaintiff's opposition thereto and defendant's reply, and counsel 
having been heard in open court, itis this _ day of April, 1965, 

ORDERED that the aforesaid motion be and it is hereby granted, 
and it is 

FURTHER ORDERED that plaintiff and defendant proceed forthwith 
to arbitrate all matters in dispute which are subject to arbitration un- 
der the contract between them, the decision of the arbitrators to be final 
and binding on the parties hereto; and it is 

FURTHER ORDERED that pending the arbitration further proceed- 
ings herein be stayed subject to the further order of the Court upon is- 
suance of the arbitration award. 


/s/ Youngdahl 
Submitted by: District Judge 


Frederick A. Ballard 
Attorney for Defendant 


No objection as to form: 


Ivan J. Shefferman 
Attorney for Plaintiff 


AMERICAN ARBITRATION ASSOCIATION, Administrator 


Commercial Arbitration Tribunal 


In the Matter of the Arbitration between 
BLOUNT BROTHERS CONSTRUCTION CO. Award ot 
- and - Arbitrator(s) 
J. P. GREATHOUSE STEEL ERECTORS, INC. 


Case Number: 20992 WASH-C-8-65 


| 
I, (WE) THE UNDERSIGNED ARBITRATOR(S), having been desig- 
nated in accordance with the Arbitration Agreement entered into by the 
above-named Parties, and dated September 21, 1961, and having) been 
duly sworn and having duly heard the proofs and allegations of the Par- 
ties, and having considered the post hearing briefs and reply briefs of 
counsel and the Perties, and pursuant to an order of the United States 
District Court of the District of Columbia entered April 28, 1965 in Civ- 


il Action No. 2635-64, hereby award as follows: 


1. J. P. GREATHOUSE STEEL ERECTORS, INC. shall pay|to 
BLOUNT BROTHERS CONSTRUCTION CO. the sum of FIFTY THOU- 
SAND DOLLARS ($50,000.00). 

2. J. P. GREATHOUSE STEEL ERECTORS, INC. shall pay 
BLOUNT BROTHERS CONSTRUCTION CO. an attorney's fee of [FOUR 
THOUSAND FOUR HUNDRED DOLLARS ($4,400.00). | 

3. The administrative fees and expenses of the American Arbitra- 
tion Association in the sum of $1,798.68 shall be borne by J. P. GREAT- 
HOUSE STEEL ERECTORS, INC. Therefore, J. P. GREATHOUSE 
STEEL ERECTORS, INC. shall pay to BLOUNT BROTHERS CONSTRUC- 
TION CO. the additional sum of $1,535.05 for that portion of the! fees 
and expenses previously advanced by BLOUNT BROTHERS CON- 
STRUCTION CO. to the Association, and J. P. GREATHOUSE STEEL 
ERECTORS, INC. shall pay to the American Arbitration Association 
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the sum of $54.30 for the balance of the fees and expenses still due the 
Association. 

4. This award is in full settlement of all claims of each of the Par- 
ties against the other submitted in this arbitration proceeding. 


/s/ NATHAN CAYTON 

/s/ JOSEPH H, ABEL 

/s/ LEON CHATELAIN, JR. 
DATED: November 24, 1965 


DISTRICT OF COLUMBIA ) 


) 
CITY OF WASHINGTON ) 


[Certification of Notary Public, dated November 24, 1965] 


[Filed December 3, 1965] 


MOTION TO CONFIRM AWARD OF ARBITRATORS 


Defendant, Blount Brothers Construction Company, moves the Court 
for an order confirming the Award of Arbitrators dated November 24, 
1965, the original of which is filed herewith. This award is made pur- 
suant to the Order for Arbitration and for Stay entered by this Court on 
April 28, 1965, which order provides that the decision of the arbitra- 
tors shall be ''final and binding on the parties hereto". 


/s/ FREDERICK A. BALLARD 
912 American Security Building 
Washington, D.C. 20005 


/s/ FRANK H. McFADDEN 
1500 Brown-Marx Building 
Birmingham, Alabama 35203 
Attorneys for Defendant 


[Certificate of Service, dated December 2, 1965] 


[Filed December 7, 1965] 


MOTION TO VACATE AWARD OF ARBITRATORS 


Plaintiff, J. P. Greathouse Steel Erectors, Inc., opposes the motion 
of the defendant to confirm the award of the arbitrators, and moves to 
vacate the said award, and as grounds therefor states as follows; 

1. The Federal Arbitration Act, 9 U.S.C. Section 10(d) states that 
the Court may make an order vacating the award of the arbitrators 
"Where the arbitrators exceeded their powers, or so imperfectly exe- 
cuted them that a mutual, final, and definite award upon the subject mat- 
ter submitted was not made.” In the instant case, the arbitrators ex- 
ceeded their powers. They had no power to decide questions of law a- 
rising under the contract between the parties. Article XII of the con- 
tract specifically states that "if any question of fact shall arise ‘under 
this contract" then either party thereto could demand arbitration. (em- 
phasis supplied). When the arbitrators decided this case, they neces - 
sarily had to decide which party breached the contract. The question of 
which party breached the contract is one of law, and not of fact, and is 
outside the power of the arbitrators to decide. Furthermore, the arbi- 
trators fell far short of discharging their duties when they handed down 
a one sentence decision, giving plaintiff no way of ascertaining the rea- 
sons for their holding. They made no findings of fact, no conclusions of 
law, and no explanation as to how they reached the figure of Fifty Thou- 
sand Dollars ($50,000.00). 

2. The arbitrators in their award ordered that plaintiff shall bear 
the expenses of the arbitration. Plaintiff can not be orderedto pay more 
than one-half of those expenses. Article XII of the contract between the 
parties, mentioned above, specifically states that "each party shall pay 
one half of the expense of such reference.’ 

3. And for such other reasons as may be urged at the isd of 
this motion, and may seem proper to the Court. 
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Wherefore the plaintiff prays that the arbitration award be vacated 
and that this case be certified to the Ready Calendar and proceed to trial. 


/s/ IVAN J. SHEFFERMAN 
Attorney for Plaintiff 


[Certificate of Service ] 


[Filed Jan. 27, 1966] 


JUDGMENT ON ARBITRATION AWARD 


Upon consideration of defendant's Motion to Confirm Award of Ar- 
bitrators and of plaintiff's Motion to Vacate Award of Arbitrators, and 
counsel having been heard in open court, it is by the Court this 27th day 


of January, 1966, 

ORDERED that defendant's Motion to Confirm Award of Arbitra- 
tors be and it hereby is granted, and it is 

FURTHER ORDERED that plaintiff's Motion to Vacate Award of 
Arbitrators be and it hereby is denied, and it is 

FURTHER ORDERED that judgment of the Court be entered upon 
the award of Arbitrators filed herein and dated November 24, 1965. 

WHEREFORE, it is ordered that defendant Blount Brothers Con- 
struction Company recover from plaintiff J. P. Greathouse Steel Erec- 
tors, Inc., the sum of fifty thousand dollars ($50,000.00), together with 
four thousand four hundred dollars ($4,400.00) attorneys’ fees, and to- 
gether with one' thousand five hundred thirty-five dollars and five cents 
($1,535.05) representing the portion of the administrative fees and ex- 
penses of the American Arbitration Association previously advanced by 
the defendant; and plaintiff is ordered to pay administrative fees and ex- 
penses to the American Arbitration Association in the amount of fifty- 
four dollars and thirty cents ($54.30). 


/s/ John J. Sirica 
Judge 


Submitted by: 

/s/ FREDERICK A. BALLARD 
Attorney for Defendant 

Seen: 


/s/ IAN J. SHEFFERMAN 
Attorney for Plaintiff 


[Filed Feb. 24, 1966] 


NOTICE OF APPEAL 


Notice is hereby given that J. P. Greathouse Steel Erectors, Inc., 
A Corporation, plaintiff in the above entitled action, hereby appeals to 
the United States Court of Appeals for the District of Columbia Circuit 
from the final judgment on arbitration award entered in this action on 
January 27, 1966. 


/s/ IWAN J. SHEFFERMAN 


Attorney for Appellant, J. PB. 


Greathouse Steel Erectors, /Inc. 
| 


DOCKET ENTRIES 


Complaint, appearance, jury demand 


Summons, copies (2) and copies (2) of Complaint issued #1 
ser 10/27/64. #2 ser 10/28/64 


Motion of defts. to dismiss; P&A; affidavits (2); c/m)11/ 16/64; 
appearance of Frederick A. Ballard. MC 11/16/64 filed. 


Opposition of pltf. to motion to dismiss; c/m 11/23/64. filed. 


Supplement of defts. to motion to dismiss; affidavit; exhibit 
A; c/s 11/27/64 filed. 
‘ | 
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Order dismissing complaint; 20 days to amend. (N) Tamm, J. 
filed. 


Amended complaint; c/m 1/4/65. filed. 


Motion of deft. #1 to dismiss amended complaint; P&A; c/m 
1/18/65; exhibit; MC 1/18/65. filed. 


Opposition of pltf. to motion to dismiss complaint; c/m 
1/19/65. filed. 


Motion of pltf. to amend complaint and correct clerical er- 
ror; P&A; c/m 1/19/65; MC 1/21/65. | filed. 


Opposition of defendant to motion to amend complaint to cor 
rect clerical error; c/m 1/29/65. filed. 


Order granting defts' motion to dismiss amended complaint; 
denying pltf's motion to amend complaint to correct clerical 
error; granting pltf. 20 days to file 2nd amended complaint. 
(N) Matthews, J. 


Second amended complaint; c/m 3/8/65 filed. 


Motion of deft. to enforce agreement for arbitration and for 
stay of proceedings; P&A; exhibit A; c/m 3/22/65; 
MC 3/22/65 filed. 


Opposition of pltf. to motion to enforce arbitration agree- 
ments and for stay of proceedings; exhibit; c/m 3/31/65. 
filed. 


Reply of deft. to pltf's opposition to motion to enforce arbi- 
tration agreement; exhibits; c/s 4/7/65; affidavit. filed. 


Order granting deft's motion to enforce agreement for arbi- 
tration and for stay of further proceedings pending arbitra- 
tion; directing parties to arbitrate all matters in dispute 
which are subject to arbitration under contract between them, 
decision of arbitrators to be final and binding; further pro- 
ceedings stayed subject to further order upon issuance of ar- 
bitration award. (N) Youngdahl, J. 
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Motion of deft. to confirm award of arbitrators; P&A; c/m 


12/2/65, exhibit; M. C. 12/2/65. 


filed. 


Motion of pltf. to vacate award of arbitrators; c/m 12/6/65. 


M.C. 12/7/65. 


filed. 


Points and Authorities by deft. in opposition to motion of pltf. 
to vacate award of arbitrators; c/m 12/13/65, appendix A. 


filed. 


Order denying motion of plaintiff to vacate award of arbitra- 
tors and granting motion of defendant to confirm award of ar- 
bitrators; directing defendant Blount Brothers Construction 
Company recover from plaintiff J. P. Greathouse Steel Erec- 


tors, Inc., $50,000.00, together with $4,400.00 attor 


neys' fees 


and $1, 535, 05 administrative fees and expenses of American 
Arbitration Association previously advanced by defendant; di- 


recting plaintiff to pay $54.30 to American Arbitrat 


ciation. (N) 


Sirica, J. 


ion Asso- 


Notice of appeal of pltf.; deposit by Shefferman $5.00 (copy 


mailed to Frederick Ballard) 


filed. 


Record on Appeal delivered to USCA; Deposit by a J. Shef- 


ferman $1.25 


Receipt from USCA for Original papers. 


filed. 


Cost Bond on appeal of pltf. in amount of $250.00 with Nation- 


al Surety Corp., approved. (fiat) 


McGarraghy; J. 


BRIEF FOR APPELLEE 


United States Court of Appeals 


For tie District or Conuhtpra Cicerr 


No. 20,082 


J. P. Greatnovse Steet Erectors, Ixc., Appellant 


Vv. 


Biount Broruens Coxstrucriox Compayy, Appellee 


| 
Appeal From Judgment of the United States District Court 
for the District of Cplumbia 


as | 
| 
H 


Uaited States Court of Appeals .sr01s A. BauLanp 
for the District ot Columbia Circuit Q} American Security Building 
Washington, D.C. 20005 
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Oy #8, DZ 3900) Brown-Marx Building 
CLERK Birmingham, Alabama 35203 
Aftftoineys for Appellee 
| 
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QUESTION PRESENTED 


In appellee’s opinion the basic question presented is 
whether an arbitration award made pursuant to an agree- 
ment, confirmed by Court order, both of which provide that 
such an award shall be ‘‘final and binding”’, should be en- 


forced pursuant to the United States Arbitration Act. 


STATEMENT OF THE CASE 
Srarutes InvoLvED 


Summary or ARGUMENT 


I. Taz Awarp Wuicn Was CONFIRMED BY THE 
Court Betow Must Be Presumep To BE Vatp.. 


II. Tux Issuzrs Repucep To AwarD WERE PROPERLY 
REFERRED TO ARBITRATION 


TI. Tae Ansrrrators Dm Nor Exceep Tem Av- 


A. There is no basis for the contention that the 
arbitrators decided questions of law 

B. The contract expressly provided for attor- 
neys’ fees 


C. Costs were properly imposed on appellant .. 
IV. Tue Disrricr Court ProperLy CoNFIRMED THE 


ConcLusion 


TABLE OF CASES 


American Almond Products Co. v. Consolidated Pecan 
Sales, Co., 144 F. 2d 448, 450 (2nd Cir. 1944) .... 
Lehigh Structural Steel Co. v. Rust Engineering Co., 


5 


61 App. D. C. 224, 59 F. 2d 1038 (1932) 10, 11 
*Marine Transit Corp. v. Dreyfus, 284 U.S. 263 (1932) 11 


Nickals v. Ohio Farmers Insurance Company, 237 F. 
Supp. 904 (N.D. Cal. 1965) 

Sociedad, etc., S.A. v. Tri-Coast Steamship Company, 
184 F. Supp. 738 (S.D.N.Y. 1960) 

Todd Shipyards Corp. v. Industrial Union of Marine 


& Shipbuilding Workers, 242 F. Supp. 606, 611 
7 


(D.N.J. 1965) 
United Steelworkers v. Enterprise Corp., 363 U.S. 
593 (1960) 


* Cases or authorities chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


No. 20,082 


J. P. Greatsouse Steen Erectors, Inc., Appellant 
v. 


Buounr Broruers Construction Company, Appellee 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


Appellee accepts appellant’s Statement of the Case (Ap- 
pellant’s brief 2-3). 


STATUTES INVOLVED 


In addition to the portions of the federal Arbitration Act 
(Title 9 U.S.C.) quoted by appellant, the following sections 
are relevant: 


‘“‘g4, Failure to arbitrate under agreement; petition 
to United States Court having jurisdiction for order to 


2 
compel arbitration ; notice and service thereof; hearing 
and determination 


“‘A party aggrieved by the alleged failure, neglect, 
or refusal of another to arbitrate under a written 
agreement for arbitration may petition any United 
States district court which, save for such agreement, 
would have jurisdiction under Title 28, in a civil action 
or in admiralty of the subject matter of a suit arising 
out of the controversy between the parties, for an order 
directing that such arbitration proceed in the manner 
provided for in such agreement. Five days’ notice in 
writing of such application shall be served upon the 
party in default. Service thereof shall be made in the 
manner provided by the Federal Rules of Civil Proce- 
dure. The court shall hear the parties, and upon being 
satisfied that the making of the agreement for arbitra- 
tion or the failure to comply therewith is not in issue, 
the court shall make an order directing the parties to 
proceed to arbitration in accordance with the terms of 
the agreement. * * *”’ 


“<§6, Application heard as motion 


‘<Any application to the court hereunder shall be 
made and heard in the manner provided by law for the 
making and hearing of motions, except as otherwise 
herein expressly provided. July 30, 1947, ¢. 392 $1, 
61 Stat. 669.”’ 


“¢9, Award of arbitrators; confirmation; jurisdic- 
tion ; procedure 


“Tf the parties in their agreement have agreed that 
a judgment of the court shall be entered upon the award 
made pursuant to the arbitration, and shall specify the 
court, then at any time within one year after the award 
is made any party to the arbitration may apply to the 
court so specified for an order confirming the award, 
and thereupon the court must grant such an order 
unless the award is vacated, modified, or corrected as 
prescribed in sections 10 and 11 of this title. If no 
court is specified in the agreement of the parties, then 
such application may be made to the United States 
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court in and for the district within which such award 
was made. Notice of the application shall be served 
upon the adverse party, and thereupon the court shall 
have jurisdiction of such party as though he had ap- 
peared generally in the proceeding. If the adverse 
party is a resident of the district within which the 
award was made, such service shall be made upon the 
adverse party or his attorney as prescribed by law for 
service of notice of motion in an action in the same 
court. If the adverse party shall be a non-resident, 
then the notice of the application shall be served by the 
marshal of any district within which the adverse party 
may be found in like manner as other process of the 
court. July 30, 1947, c. 392, §1, 61 Stat. 669.” 


“©§10, Same; vacation; grounds; rehearing 


“In either of the following cases the United States 
Court in and for the district wherein the award was 
made may make an order vacating the award upon 
the application of any party to the arbitration— 


“<(a) Where the award was procured by corruption, 
fraud, or undue means. 


‘<(b) Where there was evident partiality or corrup- 
tion in the arbitrators, or either of them. 


‘<(¢) Where the arbitrators were guilty of mis- 
conduct in refusing to postpone the hearing, upon suffi- 
cient cause shown, or in refusing to hear evidence per- 
tinent and material to the controversy; or of any other 
misbehavior by which the rights of any party have been 
prejudiced. 


“¢(d) Where the arbitrators exceeded their powers, 
or so imperfectly executed them that a mutual, final, 
and definite award upon the subject matter submitted 
was not made. 


‘<(e) Where an award is vacated and the time within 
which the agreement required the award to be made 
has not expired the court may, in its discretion, direct 
a rehearing by the arbitrators. July 30, 1947, ¢. 392, 
§ 1, 61 Stat. 669.” 
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‘$11. Same; modification or correction; grounds; 
order 

“In cither of the following cases the United States 
court in and for the district wherein the award was 
made may make an order modifying or correcting the 
award upon the application of any party to the arbitra- 
tion— 


“¢(a) Where there was an evident material miscaleu- 
lation of figures or an evident material mistake in the 
description of any person, thing, or property referred 
to in the award. 


‘<(b) Where the arbitrators have awarded upon a 
matter not submitted to them, unless it is a matter not 
affecting the merits of the decision upon the matter 
submitted. 

“¢(e) Where the award is imperfect in matter of 
form not affecting the merits of the controversy. 

“The order may modify and correct the award, so 
as to effect the intent thereof and promote justice 


Bee the parties. July 30, 1947, c. 392, §1, 61 Stat. 
9 


SUMMARY OF ARGUMENT 


The contract here provided for arbitration of all ques- 
tions of fact, and that the award ‘‘shall be final and 
binding on both parties hereto.’? Appellant-subcontractor 
abandoned the job and appellee finished the work for appel- 
lant’s account. While negotiations for settlement of the 
account were pending, appellant brought suit in the Dis- 
trict Court against appellee, which moved for enforcement 
of the arbitration agreement. The Court ordered the action 
stayed, pursuant to the federal Arbitration Act, and further 
ordered the parties to proceed to arbitration, ‘‘the deci- 
sion of the arbitrators to be final and binding on the parties 
hereto.’? The arbitration was conducted, by agreement of 
the parties, by the American Arbitration Association. There 
is no substance in any of the variety of attacks now made 
by appellant upon the award of the arbitrators. 
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ARGUMENT 


lL THE AWARD WHICH WAS CONFIRMED BY THE COURT 
BELOW MUST BE PRESUMED TO BE VALID 
Following a full and fair hearing of the parties, and 
after receiving post-hearing briefs, a three-man board 
of arbitration rendered an award favorable to appellee 
(JA 21-22), which was confirmed by the court below (JA 
24). 


It is well settled that such awards should be upheld 
if possible. As stated in Sociedad, etc., S.A. v. Tri-Coast 
Steamship Company (S.D.N.Y. 1960), 184 F. Supp. 738, at 
741: 


“It is the policy of the Federal Arbitration Act, 
and of the Federal courts in applying it, to encourage 
arbitration and to uphold arbitration awards, when- 
ever they justly may.’’ 


In implementing this policy the courts have created the 
rule that a strong presumption exists in favor of the valid- 
ity of an arbitration award. In Nickals v. Ohio Farmers 
Insurance Company (N.D.Cal. 1965), 237 F. Supp. 904, it 
is said at 906: 


“The law favors arbitration and it has long been an 
accepted principle of law, with respect to review by a 
court of an arbitration award, that there exists strong 
presumption favoring the validity of the award. 
parcial v. Marsh, 17 How 344, 58 U.S. 344, 350, 15 
L.Ed. 96.” 


The burden of proof is on the party attacking an arbi- 
tration award to show that the arbitrators exceeded their 
authority. American Almond Products Co. v. Consolidated 
Pecan Sales Co. (2nd Cir. 1944), 144 F.2d 448, 450. The 
reviewing court will indulge in no assumption that the 
arbitrators exceeded their authority, and will not infer 
this from any ambiguity or lack of specificity in the award, 
for arbitrators are not required to give reasons for their 
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awards. The subject was considered at length by Mr. 
Justice Douglas in United Steelworkers v. Enterprise Corp. 
(1960) 363 U.S. 593, at 598 (4 L.Ed. 2d 1424 at 1428) : 


‘©A mere ambiguity in the opinion accompanying an 
award, which permits the inference that the arbitrator 
may have exeeeded his authority, is not a reason for 
refusing to enforce the award. Arbitrators have no 
obligation to the court to give their reasons for an 
award.”’ 


In view of the above authorities the court below cor- 
rectly found the award valid, and correctly entered judg- 
ment confirming the award. 


IL THE ISSUES REDUCED TO AWARD WERE PROPERLY 
REFERRED TO ARBITRATION 

Appellant complains that the court which referred the 
case to arbitration merely directed the parties to arbi- 
trate ‘‘all matters in dispute which are subject to arbi- 
tration under the contract’? and did not indicate in the 
record that it was ‘‘satisfied’’ that there were issues re- 
ferrable to arbitration. The simple answer to this con- 
tention is that there is no requirement that the court state 
reasons for its decision. Further, appellant’s actions indi- 
eate that appellant clearly understood just what it had 
been directed to arbitrate, and that this contention is an 
afterthought. 


The Award (JA 21-22) recites the fact that the arbitra- 
tors heard the ‘proofs and allegations’’ of the parties, 
considered the briefs submitted by the parties, and further 
states that the award is made pursuant to the previous 
order of the court. It concludes by stating that the “award 
is in full settlement of all claims of each of the Parties 
against the other submitted in [the] arbitration proceed- 
ing.”’ (Italies added). 


Appellant’s Statement of the Case (Appellant’s Brief, p. 
3) confirms appellant’s participation in the arbitration pro- 
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eeeding and appellant’s submission of briefs. Appellant’s 
Statement of the Case further confirms that appellant un- 
derstood what issues were to be arbitrated, for it submitted 
to arbitration its entire claim of $21,130.75—this being the 
identical amount claimed as damages in appellant’s Sec- 
ond Amended Complaint (JA 1-4). 


There is no recital in the Award or in Appellant’s State- 
ment of the Case that appellant raised any issue of juris- 
diction before the arbitrators; to the contrary, the record 
is clear that, once directed to arbitrate, appellant ac 
quiesced in the court’s decision, submitted its entire claim 
for resolution in the arbitration proceeding, and vigorously 
prosecuted that claim to an unsuccessful conclusion. Hav- 
ing submitted its claim to arbitration, it is now concluded 
by the award. The pertinent rule was stated most recently 
in Todd Shipyards Corp. v. Industrial Union of Marine & 
Shipbuilding Workers (D.N.J. 1965), 242 F.Supp. 606 at 
611: 


‘‘An award of an arbitrator acting within the scope 
of his authority has the effect of a judgment and is 
conclusive as to all matters submitted for decision 
at the instance of the parties.’’? (Emphasis added) 


Ill. THE ARBITRATORS DID NOT EXCEED THEIR AUTHORITY 


Appellant contends that the arbitrators exceeded their 
authority in several particulars: they decided ‘‘questions 
of law’’; they ‘‘awarded attorneys’ fees”’; and they ‘‘taxed 
appellant with costs.”? (Appellant’s brief, 8, 9, 10). We 
submit that there is no merit in any of these points. 


A. There is no basis for the contention that the arbitrators 
decided questions of law 


We note, preliminarily, that if we were to assume, argu- 
endo, that the arbitrators decided questions of law, and 
that in so doing they exceeded their authority, appellant 
would appear to be precluded from complaining since it 
submitted its entire claim to the arbitrators for decision, 
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see Todd Shipyards Corp. v. Industrial Union of Marine 
& Shipbuilding Workers (D.N.J. 1965), 242 F. Supp. 606, 
611, supra. However, there is no substance to the point 
in any event, since it is based on a wholly unsupported 
assumption, namely, that the arbitrators 


‘<  . necessarily had to decide who, as a matter of 
law, breached the contract ... and they had to decide, 
as a matter of law, to what extent the innocent party 
was damaged.’’ (Appellant’s brief, p. 9). 


Contrary to these contentions, the arbitrators did not have 
to decide any question of law in order to find for appellee. 
Appellee’s claim derived from Article XV(a) of the con- 
tract, sct forth at Joint Appendix page 11. That section 
provides, in pertinent part: 


“Should Subcontractor at any time breach this agree- 
ment or fail to prosecute the said work with prompt- 
ness, diligence and efficiency or fail to perform any of 
the requirements hereof ...’’ (Emphasis added) 


the Contractor thereupon could elect any of the three 
options provided thereafter in Article XV(a). What hap- 
pened was that in September, 1962, appellant notified ap- 
pellee that it was unable to continue work ‘‘because of 
finances”’ (JA 1S); on September 28th appellant formally 
abandoned the work; and on October 1st appellee termi- 
nated appellant’s employment (JA 17) pursuant to the 
third option, namely: 


“*3. Terminate the employment of Subcontractor, en- 
ter upon the premises and take possession, for use 
in completing the work, of all the materials, supplies, 
tools, equipment, machinery and appliances of Sub- 
contractor thereon and complete the work, or have 
same completed by others, and be liable to Subcon- 
tractor for no further payment under the agreement 
until final payment is due, and then only if and to 
the extent that the unpaid balance of the amount to 
be pant under this subcontract exceeds the expense 
of Contractor in finishing the work.’’? (JA 11) 
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What the arbitrators presumably decided, therefore, was 
simply that appellant had ‘‘fail[ed] to prosecute the said 
work with promptness, diligence, and efficiency’’. This 
is a question of fact, as is the question of how much it 
cost appellee to complete appellant’s work under Article 
XV (b) of the contract (JA 11). These were the ques- 
tions presented to the arbitrators, and we believe they are 
undoubtedly the ones they decided. 


B. The contract expressly provided for attorneys’ fees 
The contract provided as follows: 

‘<(d) Should Subcontractor default in any of the pro- 
visions of this subcontract and should Contractor em- 
ploy an attorney to enforce any provision hereof, 
or to collect damages for breach of the subcontract, 
or to recover on the bonds mentioned in Article XIV 
above, Subcontractor and its surety agree to pay Con- 
tractor such reasonable attorneys fee as Contractor 
may expend therein.”’ Article XV (d) (JA 11). 


The arbitrators had before them in this connection an 
affidavit of counsel showing the amount charged to ap- 
pellee as a result of this controversy. Clearly they were 
entitled to award appellee reimbursement of such amount. 


C. Costs were properly imposed on appellant 

Appellant’s contention as to the allowance of ‘‘costs’’ 
refers to the administrative fees and expenses of the 
American Arbitration Association, see Award of Arbitra- 
tors paragraph 3 (JA 21-22). As appellant states, ‘‘The 
parties proceeded to arbitration under the rules of the 
American Arbitration Association.”? (Appellant’s brief, 
2-3). These rules are not reprinted in the Joint Appendix 
but are included in the original record, as an appendix 
to defendant’s Memorandum of Points and Authorities In 
Opposition to Plaintiff’s Motion to Vacate Award of Arbi- 
trators (filed December 13, 1965). These rules provide: 


“Section 47. ApMINIsTRATIVE Frrs—As a non-profit 
organization, the AAA shall prescribe an administra- 
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tive fee schedule and a refund schedule to compensate 
it for the cost of providing administrative services. 
The schedule in effect at the time of filing or the time 
of refund shall be applicable. 

“The administrative fees shall be advanced by the 
initiating party or parties, subject to final apportion- 
ment by the Arbitrator in his award. 

‘When a matter is withdrawn or settled, the refund 
shall be made in accordance with the refund schedule. 

“The AAA, in the event of extreme hardship on the 
part of any party, may defer or reduce the admin- 
istrative fee.’? (Emphasis supplied) (Commercial 
Arbitration Rules of the American Arbitration Asso- 
ciation, section 47, p. 10). 


Appellee submits that the arbitrators were quite justi- 
fied in imposing costs on appellant, whose abandonment of 
the job necessitated the arbitration. If the Court should 
differ with the arbitrators in this respect, we invite the 
Court’s attention to its corrective powers under Title 9 
U.S.C. $11. If the Court should deem the award incorrect 
in any such incidental respect, it is submitted that the 
Court should limit its action to correction or modification 
of the award pursuant to that section. 

Iv. THE DISTRICT COURT PROPERLY CONFIRMED THE 
AWARD 

The District Court granted appellee’s Motion to Confirm 
the Award (JA 22), and entered judgment thereon (JA 
24), Appellant now contends that this was not proper 
under section 9 of the Arbitration Act, supra, because that 
section provides for such confirmation only 

“Tf the parties in their agreement have agreed that 


a judgment of the court shall be entered upon the 
award * * °’’. 


Were it not for Lehigh Structural Steel Co. v. Rust Engi- 
neering Co., 61 App. D. C. 224, 59 F. 2d 1038 (1932),* relied 


1The case is reported on the remand at 65 App. D.C. 77, 79 F. 2d 830 
(1935). 
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on by appellant, this contention would seem frivolous. The 
agreement here provides that the award shall be ‘‘final and 
binding on both parties hereto’? (Contract, Article XIII 
(JA 11)); and Judge Youngdahl’s order requiring arbi- 
tration contained the same provision (JA 20). Appellant 
does not suggest how an award could be ‘‘final and binding’’ 
if it could not be reduced to judgment. 


We submit that the Lehigh decision is distinguishable. 
There the agreement provided that 


“<eontroversies arising thereunder should be referred 
to the arbitration of three arbitrators to be selected by 
the parties, ‘the decision of any two of whom shall be 
binding’ ’’, 61 App. D.C. at 224. 


Here the agreement provides that the award shall be ‘‘final 
and binding’’. We submit that the difference is more than 
semantic. The provision in Lehigh is primarily a statement 
that a majority of the arbitrators could make an award, 
unanimity not being required; and the language there was 


directed toward providing for a valid award as distin- 
guished from a final award. Had the draftsman there been 
thinking in terms of finality it would appear that more 
definitive language would have been used. 


In any event, the Supreme Court of the United States 
has held that a provision that an award shall be ‘‘final and 
binding’’, as here, is equivalent to a provision that judg- 
ment may be entered. In Marine Transit Corp. v. Dreyfus, 
284 U.S. 263 (1932), the agreement provided: 


‘¢All disputes arising under this contract to be arbi- 
trated before the Committee on Grain of the New York 
Produce Exchange whose decision shall be final and 
binding’. 284 U.S. at 268. 


On the instant point Chief Justice Hughes said, for a 
unanimous Court: 


‘“‘The petitioner also insists that, under § 9, a judg- 
ment may be entered upon the award only if the par- 
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ties have so agreed in their contract for arbitration and 
that the agreement here does not so provide. But the 
agreement for arbitration stipulated that the award 
should be ‘final and binding.’ The award was accord- 
ingly binding upon the Marine Transit Corporation 
both as respondent and as the owner and claimant of 
the tug, and the District Court entered its decree upon 
the award against that corporation under the authority 
expressly conferred by §8.? 284 U.S. 263, 27 5-276. 


CONCLUSION 


The award of the arbitrators was valid and final and the 
judgment of the District Court enforcing it should be 
affirmed. 


Respectfully submitted, 


FREDERICK A. BALLARD 
912 American Security Building 
Washington, D. C. 20005 
Frank H. McF'appen 
ALLEN PoprpLETON 
1500 Brown-Marx Building 
Birmingham, Alabama 35203 


Attorneys for Appellee 
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No. 20,082 


J. P. GrearHouss Street Erectors, Inc., Appellant 
v. 


Buount Broruers Construction Company, Appellee 
APPELLEE'S PETITION FOR REHEARING 


To the Honoraste Davi L. Bazeton, Henry W. Encerton, 
and J. SKELLY Waicut, Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


Appellee in the above-entitled case respectfully prays 
the Court to grant a rehearing. 


I. The Court’s decision would vacate an arbitration 
award made after a meticulously fair hearing, by a panel 
of arbitrators chaired by a retired judge who is one of 
the best-known arbitrators on the national panel of the 
American Arbitration Association. To reach this decision 
the Court has reversed the usual strong presumption in 
favor of arbitration awards, e.g., Nickals v. Ohio Farmers 
Insurance Company (N.D. Cal. 1965), 237 F. Supp. 904, 
906; and has presumed that the arbitrators exceeded their 
powers. The Court’s opinion reveals that it arrived at 
this presumption because it found the award to be un- 
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explained; the law is clear, however, that arbitrators have 
no obligation to give their reasons for their award. United 
Steelworkers v. Enterprise Corp. (1960) 363 U.S. 593, at 
598 (4 L. Ed. 2d 1424 at 1428). It is the practice of the 
American Arbitration Association for awards to be made 
without findings or conclusions. 


This decision is unprecedented. If allowed to stand it 
will certainly set back the cause of arbitration, and just at 
a time when the bar is being urged to use it where possible 
in order to reduce the expense and delays now inherent in 
the trial courts—particularly in jury trials which the 
Court has, for unstated reasons, specifically ordered on the 
remand, 


II. This decision can only have resulted from the 
failure of counsel to make clear to the Court what happened 
in the arbitration, and particularly the nature of the 
formal Submission to Arbitration which was executed 
by the parties. A copy of this submission is attached 
hereto. As the Court will note, this form clearly sub- 
stantiates the statement in appellee’s brief that ‘‘Hav- 
ing submitted its claim to arbitration, [appellant] is now 
concluded by the award’’. Brief for Appellee, page 7. 


The submission form states: 


“The named parties hereby submit the following 
dispute to arbitration under the ComMERcIAL ARBITRA- 
tion Ruues of the American Arbitration Association.”’ 
(Emphasis supplied). 


[Then follow the parties’ statements of their respec- 
tive contentions.] 


“We agree that we will abide by and perform any 
award rendered hereunder and that a judgment may 
be entered upon the award.’’? (Emphasis supplied). 


The parties thus submitted the entire dispute (including 
questions of law had there been any) to the arbitrators. 
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As stated by appellant itself, in its statement of the case, 
“The parties proceeded to arbitration under the rules of 
the American Arbitration Association.”? (Brief for Appel- 
lant, pp. 2-3). 


Appellee submits that not only was appellant concluded 
by the award but that it is estopped from contesting an 
award which it said ‘‘we will abide by’’. 


III. The Court states: 


“‘The arbitrators exceeded their authority in other 
respects also. * * * They required Greathouse to 
pay Blount an attorney’s fee of $4,400. The subcon- 
tract provided that if Blount should employ an at- 
torney ‘to enforce any provision hereof,’ Greathouse 
would pay Blount its reasonable attorney’s fee. But 
what Blount is seeking to enforce is not a provision 
of the contract. It is an award that is not authorized 
by the contract.’”’ (Emphasis supplied) Opinion, 
page 3. 


This is incorrect. The attorney’s fees in question were 
not incurred, in any degree, in connection with the enforce- 
ment of the award. They were incurred in obtaining the 
award; thus they were included in the award itself, for 
past services. We assume that the Court will correct the 
opinion on this point at the least, lest it become the law 
of the case below. 


IV. Finally, we submit that even if the award were 
vacated the Court would not be justified in requiring a 
jury trial on the remand, as now provided in the opinion. 
The Court has surely not invalidated the agreement of the 
parties to submit this dispute to arbitration. If this 
attempt to do so is to fail, because the Court presumes 
that the arbitrators exceeded their powers, we submit that 
the parties should be given another chance to arbitrate; 
and that in any event the remand should be in the customary 
form: ‘‘for further proceedings not inconsistent with this 
opinion’’. 
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CONCLUSION 


Counsel should not lightly ask a busy court to study his 
ease twice. We do so here only because we feel a duty to 
attempt to correct a misapprehension which can only have 
resulted from a lack of clarity on our part, and which 
would have far-reaching results for the cause of arbitration. 


Respectfully submitted, 


Freperick A. BALLARD 
912 American Security Building 
Washington, D. C. 20005 


Frank H. McFappen 
1500 Brown-Marx Building 
Birmingham, Alabama 35203 


Attorneys for Appellee 
Attachment: 


Submission to Arbitration (American Arbitration 
Association). 


Certificate of Counsel 


I certify that the above Petition for Rehearng is 
presented in good faith and not for purposes of delay. 


Freperick A. BALLARD 


AMERICAN ARBITRATION ASSOCIATION 


SUBMISSION TO ARBITRATION 


Blount Brothers Construction Company 
J. P. Greathouse Steel Erectors, Inc. 


The named Parties hereby submit the following dispute to arbitration under the COMMERCIAL 
ARBITRATION RULES of the American Arbitration Association: 


In 1960 and 1961 Blount Brothers Construction Company (Blount) 
entered into a series of written construction contracts with the 
District of Columbia Highway Department and one subcontract with Peter 
Kiewit Sons (dated June 22, 1961) under all of which J. P. Greathouse 
Steel Erectors, Inc. (Greathouse) was Blount's reinforcing steel 
erection subcontractor. On September 28, 1962, Greathouse notified 
Blount that it was abandoning work on the projects in question "due to 
finances", and the work covered by the Greathouse subcontract was 
thereafter completed by Blount. 


Date: June 10, 1965 


A. Blount contends that its completion of the work was pursuant to 
express provisions of the subcontract under which it is entitled to be 
paid for the cost thereof in the amount of $157,742.38, together with 
reasonable attorneys' fees as also provided in the subcontract. 


B. Greathouse contends that Blount breached the contract between 
the parties by failing to make progress payments in the correct 
amounts when they were due, and claims the amount of $21,130.75 from 


Blount. Greathouse further says that Blount's cost of completing the 


; ig unreasonabl 
job iSmount of money 


We agree that we will abide by and perform any Award rendered hereunder and that a judg- 
ment may be entered upon the Award. 


Box 22164 
Address Et,. Laudexdal 


Iva Attorney 
PLEASE FILE TWO COPIES 


Consult counsel about valid execution. 


as’ 


FORM AAA-C1-10M.-10.63 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,082 


J. P, GREATHOUSE 
STEEL ERECTORS, INC., 
Appellant, 
v. 


BLOUNT BROTHERS 
CONSTRUCTION COMPANY, 
Appellee, 


ANSWER TO APPELLEE'S PETITION 
FOR REHEARING 


Appellant, J. P. Greathouse Steel Erectors, Inc. op- 
poses the petition of Appellee for a rehearing in the 
above entitled case and as grounds therefor states as 
follows: 


1. Appellee says in paragraph I of his petition that 
the decision in this case will set back the cause of arbi- 
tration. If anything, this decision should foster the cause 
of arbitration. In the future, if parties truly intend to 
arbitrate all disputes arising out of or in connection with 
a contract or the breach thereof they are now on notice 
that they had better say exactly what they mean when 
they enter into their original contract. This case does 
nothing to detract from the powers of arbitrators in gen- 
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eral, nor from the good work of the American Arbitra- 
tion Association. 


2. With respect to paragraph II of Appellee's peti- 
tion, counsel for Appellant finds it difficult to believe 
that counsel for Appellee is serious about his contention. 
Counsel for Appellee knows very well that the only rea- 
son arbitration was held was because Appellant was or- 
dered, over his objection, to submit to it, (JA 14, 20) and 
the only reason the submission forms of the American 
Arbitration Association were used was because Appel- 
lee's counsel furnished them to Appellant's counsel and 
told him they were the customary forms used in plead- 
ing before the American Arbitration Association, of 
which Appellee's counsel is a panel member. Surely 
counsel would not seriously contend that a citizen who 
states he will abide by a judgment, must abide by a judg- 
ment entered erroneously. 


3. Appellant also takes issue with paragraph II of 


the petition for rehearing. Even if the attorney's fees 
were incurred in obtaining the award rather thanenforc- 
ing it, the award obtained was beyond the powers of the 
arbitrators to grant and was thus invalid. Appellee 
claimed its attorney's fees under paragraph XV(d) which 
begins "should subcontractor default in any of the provi- 
sions of this contract and should contractor employ an 
attorney to enforce any provisions hereof"' then subcon- 
tractor would have to pay reasonable attorney's fees. 
The arbitrators did not have the power in this case to 
decide whether subcontractor defaulted or not, because 
this is a question of law or a mixed question of law and 
fact. If they could not decide who defaulted then they 
certainly could not decide who owed whom attorney's 
fees since the fees were based on the contingency that 
subcontractor must default. 


4. In answer to point number IV of the petition for 
rehearing, this is a breach of contract case. From the 


language of the parties used in Article XII of the sub- 
contract, (JA 11) there never was any intention to arbi- 
trate breach of contract questions. 


Respectfully submitted, 


IVAN J. SHEFFERMAN 


1101 17th Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellant 


